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22 Augsust 1958

MEMORANDUM FOR TEE RECORD

SUBJECT: wWar-Hazards Compensation Act, P.L. 85/603, Approved August &, 1958

1. This review looks only to the standerds and criteria applicable
to compensation and care of employees of contracters who are providing
roods and services at oversess defence beses, in the event of detentlon
or injury by “a hostile force or percson” while employed st an oversees
bese. It does not lock to the criteria or benefits available to other
categories of clvilisens serving it such basges.

2. Before sttempting review, it is desirsble to point out that the
cited ststute does little more than {1) draw together the related portions
of the seven different statutes bearing on the various benefiis availsable
+o the respective categories of civilians serving with the amned forces
overszeas, and {2) make permanent the provisions relating to war-risk
hazarde which neretofore required continuvation or reensctment by Conress

each year. These seven statutes are cited here for reference purpcses as
follows:

{ag Act of September 7, 1916 {39 Stat. T42), as amended {5 U.S.C.,
ch. 15) {Federal Employees Compensation Act).
(b) Act of March %, 1927 {44 Stat. 1h2L), as smended {33 U.S.C.,
ch. 13) {Lon:shoremen's sna Harbor Workers' Compensation ﬁctg

(c} Act of Ausust 16, 1941 {55 Stat. 622; k2 ¥.8.C., 1651} {De-
fence Base Act).

(d) Act of March 7, 1942 {56 Stat. 143), as amended {50 U.5.C.
App. 1001) (Missing Persona Act).

{e) Act of December 2, 1942 {56 Stat. 1028; 42 U.8.C. 1701) (wo-
called Wer Risk Hazards Act).

{f) Section 5(b) of the act of July 28, 1945 {59 Stat. 505;
5 U.8.C. 801).

{=z) Section 4&8) of the act of July 3, 1948 (62 Stat. 1240;
50 U.8.C. App. 2003) {War Claims Act of 1948).

3« With regerd to employees of contractors, two compenzation systems
in effect exist under the lesislmtion. Althoush the first of these two
does not relate dircetly to the present study, mention of it 1s necessary
for clarification of the relatianship between the applicable sectlon: of
the statutes referred to above, &nd in order to hi~hlirht the criteris
established for the sdministratien of the benefits provided for war--isk
hezards.
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&. The Defense Bases Act system under the act of August 16, 1541
{42 U.8.€. 1651). Under thie act the coniractor provides workmen's
compensation protection for his employees on defense bases for normal
employment injuries and disabilities occurring overseas or in transit
thereto and therefrom, through commercial insurance in accordance
with the standards and procedures established in the Longshoremen's
and Harbor Workers' Compencsation Act {33 v.8.C. 901}.

b. The war-risk hagard system (42 U.8.C. 1701}, with which we
are concerned, may be considered as supplementary in mature. It is
desisned to cover var-risk injuries and cases involving detention of
contractors employees. Since such disabilities are not subleet to
workmen's compensation coveraze, the expenses of settlenments which
are made by the insurance carcier are reimburced under this legis-
lation &s & cost to the United States Government. This program is
administered by the Buresu of Employees' Compensation (BEC), U.S.
Department of Labor, under the Federal Employees Compensation Act
(FECA). Monetary benefits, as distinguished from the medical benefits
which are provided under FECA, are provided in accordance with the
scale of compensation and the provisions for determining the amount
of payment thereof, set forth in sections 906 to 910 of title 33,
U.S.C., the Longshoremen's and Harvor Workers®' Compensation Act.

The war-risk coversge 1B not extended to those individual employees

of contractors whose residepce is normally im the vicinity of the
place of cmployment unless they are injured or imprisoned while in

the course of employment. Those who are reguired to live in the
vieinity of the place of employment "solely by virtue of the exigencies
of the employment"” receive war risk coverage both on eand off the job.

(1) Althourh settlement of cleims mey ordinarily be made by
ne insurance carrier with lster reimbursement by BEC the Bureau
at its option may request direct submission of claims for
admiristration and payment by the Bureau.

{2) There is nothin: contained in the act that would restrict
a siven Federsl Agency from contracting with & supplier of ;oods
and services, to reimburse him for losses sustained under the
1iabiiities imposed on the contractor-employer under the Long -
shoremen's and Harbor Workers' Compensation Act vhere injury or
detention was suffered by an emplovee. In such an insta&nce, how-
aver, it is the request of 3EC that they be notified in sadvance
of such a contractual arrangement beinz implemented so that they
micht make the necessary srrangements within the Buresu and
provide for the necessary briefings of District personnel wio
miht be expected to handle the clalms.

4, The term “war risk hazard” means any hazerd arising during a var

in which the United States is engazed; during an sarmed conflict in which
the Tnited States 15 encaged, whether or not war has been declared; or
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during & war or armed econfliet between militery forces of any origin,
oceurring within any country in which 8 person covered by this act is
servinz; from--

{1) the discharge of any missile {including ligquids and gas)
or the use of any weapon, explosive, or other noxious thing by a
hostile ferce or person or in combeting an attack or an imsgined
attack by & hostile force or personj oY

(2) action of a hostile force or person, including rebellion or
i{nsurrection sgainst the United States or any ¢f its allies; or

(3} the discharge or explosion of munitions intended for use in
connection with & war or armed conflict with a hoetile force or
person as defined herein {except with respect to employees of a
manufacturer, processor, or transporter of munitions during the
manufacture, processing, or transporting thereof, or while stored
on the premises of the manufacturer, processor O transporter; or

(%) the collision of vessels in convoy or the aperation of vessels
or aireraft without rumning lights or without peacetime alds to
navimstion; or

{(5) the operstion of vessels or aircreft in & zone of hostllities
or enzaged in war activities.

5. The ters "hostile force or person” means suy natiom, sny subject
of & foreign nation, or sny other person servinz & foreign nation (1)
engaged in & war against the United States or any of 1ts allies, {(2)
enzaged in arsed conflict, whether or not war has been declared, against
the United States or eny of its allies, or {3) engeged in & var or smed
conflict between military forces of any origin in any country in which a
person covered by this act is sayvings.

6. As stated sbove, medical care for injuries or disabilities is
provided under the authority of the Federsl Bmployees Compensation Act
administered by the Buresu of Employees' Compensation. The act provides
in part at Section 9, "Medical, Ete., Services":

{a) That for any injury sustained by &n employee while in the
performance of duty, whether or not disability hes arisen, the
United 8tates shall furnish to the employee &ll services, appliances,
and supplies prescribed or recommended by duly qualified physicians
which, in the opicion of the Administrator, are 1ikely to cure or to
zive relief or to reduce the degree or the period of disebility or to
aid in lessening the amount of the monthly compensation. Such services,
applisnces, and supplies shall be furnished by or upon the order of
United States medical officers and hospitals, but where this is not
practicable they shall be furnished by or upon the order of private
physicians and hospitals designated or spproved by the Administrator.
For the securing of such services, appliances, and supplies, the o
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ployee may oe furnished transportation, and mey be paid sll expenses
incident to the securin: of such services, appliances, and suppiles,
which, in the opinion of the Administrator, ere ncecssary and resson-
able. All such expenses when authorized or epproved by the Admin-
istrator shall be paid from the employees’ compensation fund. The
Administrator may, under such limitations cxr conditions as he shall
deem necessary, authorize esploying establishments of the United
States to provide, for the initial furnishing of medicml and other
benefits under this section and the Administrator way certify for
payment out of the Employeee' Compensation ¥und vouchers for expenses
thus incurred for such benefits, upon certification by the person
required by section 2k to meke reports of injury that the expense

was incurred in respect to injury which was sccepted by the employing 1
establishment as probably compensable under this Act. The form and ‘
content of such certification shall be prescribed by the Administrator.

Any award heretofore made by the Commission on account of expenses
incurred under section 9 of the Act of September T, 1916, prior to the [
passage of this Act, shall be valid, if such award would be velid if
made on account of expenses incurred under this section after the
pessage of this Act.

"(b) The Administrator may direct sny permanently disabled indi-
vidual whose disability is eompensable under this Act to under:o
vocational rehabilitation end shall make provision for furnishir.
vocational rehabilitation services in such cases. In providing for such
services, the Administrator shell, insofar as practicable s utilize the
services or facilities of State agencies {or corresponding agencies in '
Territories or possessions) cooperating with him in carryin: out the
purposes of the Voecational Rehabilitation Act, as amended, except to
the extent that the Administrator provides for furni 1z such services
under subseetion {8) of thiz section. The eost of providing such
services to individuals undergoing vocaticnal rehabilitetion pursuant
to such direction shell be paid from the employees' compensation fund,
except that in reimbursing sny Btate azency {or corresponding agency
of a Territory or posgession) under any arrangement pursusnt to this
subsection there shall be excluded any cost %o such agency reimbursable
in full under section 3 (&) {4) of the Vocational Rehabilitation Act,
as amended."

7. BScheduled awards are made for the lose of a member or member: of
the body and compensation may be psid during periofls of disebllity. As
was indicated at paragraph 2{b) above » Buch benefits are pmysble under war-
risk hazard in accordance with the standerds set forth in the Longshore-
men's and Harbor Workers' Compensation Act. It is there provided at section
508, "Compensation for disebility "

"Compensation for disability shall be paid to the employee ac
foliows:
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“{a) Permapent total disability: In case of total disability ad-
judged to be permanent 662/3 per centum of the average weekly wazeo
shall be paid to the employee during the continuance of such total
disebility. Loss of both hands, or both arms, or both feet, or both
legs or both eyes, or of any two thereof shall, in the absence of
conclusive proof to the contrary, constitute permanent total disebility.
In all other cases permanent total disability shell be determined in
accovdance with the facts.

"{b} Temporary total disability: In case of disebility total in
character but iemporary in quality 662/ 3 per centum of the average week-
1y wazes shall be paid to the employee during the continuance thereof.

“{c) Permspent partial disability: In csse of dlsability partiel
in cheracter but permanent ia quality the compeneation shall be 662/3
per centum of the average weekly wages, which shell be in eddition to
compensgtion for temporary total disability or temporary partial
disability peid in accordsnce with subdivision (b) or subdivision (e)
of this section, respectively, and shall be peid to the employee, as
followsse

Arm lost, three hundred and twelve weeks*® compensation.

Leg lost, two hundred spd elghty-elight weeks® compensation.

Bapd lost, two hundred and forty-four weeks' compensatlon.

¥oot lost, two hundred and five weeks® compensation.

, Eye lost, one hundred and sixty weeks'® compensation.

Thumb lost, seventy-Tive weeks' compensation.

First finger lost, forty-six weeks' compensation.

Great toe lost, thirty-eight weeks'® compensation.

Second finger lost, thirty weeks' compensation.

E } Third finger lost, twenty~-five weeks® compensation.

11} Toe other than greet toe lost, sixtaen weeks' compensation.
ilz) ¥Fourth finger lost, fifteen weeks' compensation.

'13) Loss of hearing: Compensation for loss of hearing of one ear,
fifty-two weeks. Compensation for loss of hearing of both ears, two
hundred woeks.

(14} Phalsnzes: Compensation for loss of more than one phalange
of & digit shall be the same as for loss of the entire digit. Compen-
sation for loss of the first phealange shall be one~half of the compen-
sation for loss of the entire digit.

{15) Amputated srm or les: Compensation for an arm or a leg, if
amputated at or above the elbow or the knee, shall be the same &s for
a loss of the arm or leg; but, if amputated between the elbow and the
wrist or the Xnee and the ankle, shall be the ssme as for loss of &
hand or Hot.

{16) Binocular vision or per centum of vision: Compensation for
loss of binocular vision or for 80 per centum or more of the vision
of an eye shall be the same as for lose of the eye.
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{17) Two or more digitst Compensetion for loss of two or more digits,

or one or more phalanges of two or more digits, of @ hand or foot
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mey be proportioned to the loss of use of the hand or foot occa~-
asioned thereby, but shall not exceed the compensation for loss of &
hand or foot.

{18) Total loss of use: Compensstion for permanent total loss of
use of s member shall be the same a&s for 1oss of the member.

(19) Partial loss or partial logs of use: Compensation for perma-
nent partial loss or loss of use of 8 member may be for proeportionate
lose or loss of use of the member.

{20) Disfigurementt The depubty commissioner shall sward proper
and equitable compensation for serious facisl or head disfigurement,
not to exceed $3,500.

(21) Other cases: In all other cases in this class of disability the
compensation shell be 662/3 per ceutum of the difference betwsen his
averaze weekly wages and his wage-esrning cepacity thereafter in
the same employment or otherwise, peyable during the continuance
of such psrtial disability, but subject to reconsideration of the de-
aree of such impairment by the deputy commiscioner on his own motion
or upon application of any perily in interest.

{22) In eny case in which there shall be a loss of, or loss of use
of , more than one member or parts of more then one member set forth
in paragrephs (1) to {19) of this eubdivision, not amounting to
permanent total disabllity, the award of compensation shell be for
the loss of, or loss of use of, esch such member or part thereof,
which swards shall run consecutively, except that where the injury
affects only two or more digits of the same hand or foot, parsgraph
{17) of this subdivision shall apply.

"{4) Any compensation to which any clalmant would ve entitled
under subdivision (c)} of this section excepting subdivision {c-21)
of this section shall, notwithstanding desath arising from ceuses other
than the injury, be payable to and for the penefit of the persons
followingt —

(1) If there be a surviving wife or dependent husband and no
child of the decessed under the age of eighteen years, to such wife
or dependent musband.

{2) If there be s survivin; wife or dependent husband and sur-
viving child or children of the deceased under the age of elghteen
years, one half shall be payable to the surviving wife or dependent
husband and the other half to the surviving shild or children.

(3) The deputy commissioner may in his discretion require the
appointment of & guardian for the purpose of receiving the compen-
sation of the minor child. In the ebsence of such & requirement the
appointment for such & purpose shai) not be pecessary.

(4) If there be & surviving shild or children of the deceased un-
der the aze of eigzhteen years, but no surviving wife or dependent
husband, then to such child or children.

(5) An award for disability may be made after the death or the
injured employee.

"(e) Temporary partisl disability: In case of temporary partial
disability resulting in decrease of earning capacity the compensation
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chall be two-thirds of the difference between the injured employee's
avera; e weckly wages before the injury and his wage-earning capacity
after the injury in the seme or another employment, to be paid during
the continuance of such disability, but shell not be paid for &
pericd exceeding five yesrs.

"(£) Injury increasing disability: (1) If an employee receive
an ipjury which of itself would only cause permanent pertial disability
but which, combined with a previous disability, does in fact cause
permenent total disability, the employer shall provide compensation
only for the disability csused by the subsequent injury; PROVIDED,
FROWEVER, That in addition to compensation for such permanent partial
disability, snd after the cessation of the peyments for the prescribed
period of weeks, the employee shall be paid the remeinder of the
compensetion that would be due for permanent total disability. Such
additionsl compensation shall be paid out of the special fund established
in section 9ih of this title.

"(2) In all other cases in which, following & previous disability,
‘an employee receives an injury which 1s not covered by {1} of this sub-
division, the employer shall provide compensation only for the dis-
ability caused by the subseguent injury. In determining compensation
for the subseguent injury or for death resulting therefrom, the
avera;e weekly wages sh@ll be such sum a8 will reesonably represent
the earnine capacity of the employee at the time of the subsequent
injury.

"(3) Maintenance for employees undergoin? vocational rebabilita-
tion: An employee who 88 & result of injury is or mey be expected to
be totally or partisily incapacitated for a remunergtive occupation
and who, under the directiom of the Secretary as provided by section
939{c) of this title, is being remdered fit to engage in & remunerstive
oceupation, shall receive additions] compensation necessary for his
maintenance, but such sdditional compensation shall not exceed $25
a week. The expense shall be peid out of the special fund establizhed
in section 944 of this title.

"{h) The waze-earning capecity of an ured employee in cases
of partisl disability under subdivision (c) {21) of this section or
under subdivision {e) of this section shell be determined by his ectual
earnings of such actusl earnings fairly and reasorably represent his
wage-earning cspacity: PROVIDED, HOWEVER, That if the employee hsa
no sctual earnings or his actual emrnings do not falrly amd reascnably
represent his wage-esrning capacity, the deputy commissioner ney, in
the interest of justice, fix such wage-earning capaclty as shsll be
reasonable, having due cegard to the nature of his injury, the degree
of physical impmirment, his usual employment, and any other factors
or circumstances in the cese which may affect his cepacity to esrn
waces in his disabled condition, including the effect of dissbility
as it may naturelly extend into the future.

"(1) In cases under subdivision {c) {(21) and subdivision (e} of
this section, whenever the deputy commissloner determines that it
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is for the best interests of an injured employee entitled to compen-
sation, he may, with the approval of the Secretary, approve sgreed
settlements of the interested parties, diseharging the liebility of the
employer for such compensation, notwithstanding the provisions of
sections 915(b) and 916 of this title: PROVIDED, That the sum so
azreed upon shall be payable in instellments as provided in section
914{b} of this title, which installments shall be subject to commutation
under section 914{j) of this title: AND PROVIDED PURTHER, That if

the employee should die from causes other then the injury after the
Secretary has approved an agreed settlement as provided for in this
chapter, the sum so sapproved shall be payable, in the manner prescribed
in this subdivision, to and For the benefit of the persons enumerated
in subdivision {d) of this section.”

8. Section 909, of the Longshoremen's and Herbor Workers' Compensation
Act provides in part under the heading "Compensetion for death” as follows:

"If the injury ceuses death, the compensétion ehall be known as s
death benefit and shall be pavable in the amount and to or for the
benefit of the persons following:

"(a) Reasonable funeral expenses not exceeding $400.

"(b) If there be a surviving vife or dependent busband and no
child of the deceased, to such surviving wife or dependent husband
35 per centum of the average wages of the deceasead, during widow-
hood, or dependent widowerhood » with two years' compensation in
one sum upon remerriage; and if there be s surviving child or chil-
dren of the decemsed, the additions] amount of 15 per centum of such
weges for each such child; in case of the death or remerrisge of
such surviving wife or depemdent hueband, if there be one surviving
chlild of the deceased employee, such child shall have his compersa-
tion increased to 35 per cemtum of such wages, and 1f there be more
than one surviving child of the deceased employee, €0 such children,
in equal parts, 35 per centom of such wages increased by 15 per
centum of such wages for each child in excess of one: PROVIDED,
That the total amount paysble shall in no case exceed 662/3 per
centum of such wages. The deputy commdssioner having jurisdic-
tion over the claim m&y, in his discretion » Trequire the appointment
of a guardian for the purpose of receiving the compensation of a winor
child: In the absence of such a requirement the appointment of
a guardian for such purposes shall not be necessary.

"{c) If there be ane swrviving child of the deceased, but po sur-
viving wife or dependent husband, then for the support of such ehild
35 per centum of the wages of the deceased; and 1f there be more
than one surviving child of the deceased, but no widow or dependent
husband, then for the support of such children, in equal parts 35
per centum of such wmges increcased by 15 per centum of such wazas
for each child in execess of onet PROVIDED, Thsat the total amount pay-
able shall in no case exceed 562/3 per centum of such wmees.
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*{d) If there be no surviving vife or dependent husband or child
or if the amount paycble to & surviving wife or dependent husband
and to children shall be less in the aguregste than 662/3 per centum
of the average wages of th deceased; them for the support of srand-
children or brothers and sisters, if dependent upon the deceased at
the time of the injury, 15 per centum of such wages for the support
of esch such person and for the supporit of each parent, or grand-
parent, of the deceased 1if Gependent upon him at the time of the in-
Jury, 25 per centum of such wages during such dependency. But in
no cese chall the sgoreszate samount peyable under this subdivision
exceed the difference between 662/3 per centum of such wages and
the amount payable as hereinbefore provided to surviving wife of
dependent husband and for the support of surviving c¢hild or children.”

9., Guidmuce Por the computation of the average weekly wage of the
injured employee is found st section 910, "Determination of pay.”

10. Section 905, under the hesding "Time for commencement of compen-
sation®provides in part that except for medical benefits provided no
compensation shall be allowed for the first three days of the disability
unless the injury results in disability of more than twenty-eight deys.

In such a case, compensation ie allowed from the date of disability. This
section further provides that compensation for disability shall not exceed
$54 per week. Except in ceses or permenent total disebility or death,

the total recovery allowance paysble to an employec as compensation for
an injury mey not exceed in the acsregste, the sum of $17,280.%

1l. The foregoing appears to bave complete application to many
activities of agency interest. The extent of coverage of this act mey
well be illustrated by the case of & test pilot for Republic Aviation.
It was held by the court in the case of R 1ic Aviation Corp. v. lowe,
D.C.E.Ys 1046, 69 F. Supp. 472, affirmed 1%3 '? ] 18, t&t where a test
pilot vas killed while testing sa airplane at Is Shima, e former Japencse
island, which was occupied by the United States Awmy prior to August 20, 1045,
and employer of test pilot had & contract with the United States Amy
to furnish technlcal representatives and test pilots in comnection with
cperations, servicing, repeir, etc., of alrcraft sanufactured by employer,
the test pilot's employment wvas under & contract that was included within
the wer-wick hagard provision. Since the Act has an application that is
so broad as would allow coverage of & test pilot as well as the techrical
representatives, it is obvicus that coverage would de afforded in slmost
eny case that can be concelved for the utilization of employees of
contractors by the Agency. It ie to be noted that the lisbility of the
employer to his employees is defined within the cemplex of this legislation
and the present statute reaffirms the policy that hthe United States Govern-
ment rether than the individusl, the employer or the Insurence carrier,
shall pay the loas.
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